Clarifications

To

Terms and Conditions for Goods Purchases
Request for Quotation 6000335081

The terms set forth herein supplement the terms in the above described contract documents (the “Contract”).  In the event of any conflict between the terms herein and the Contract, the terms herein shall control.  For ease of reference, number headings below refer to section numbers set forth in the Contract.
4 Price and Payment Terms:

The contract price shall be paid in U.S. Dollars.  For the 11 GTG Packages Buyer agrees to make a 10% advance downpayment.  The downpayment will be made within 5 business days from receipt of a stand-by letter of credit (LOC) issued by or on behalf of Vendor in the amount of and as security for the advance downpayment.   The remaining 90% for the contract price of each of the GTG Packages shall be paid upon Buyer’s receipt of Vendor’s or its supplier’s Notice of Readiness to Ship.  Buyer shall issue a stand-by LOC to Vendor which secures payment of the remaining 90% of the contract price for the 11 GTG Packages.  

Buyer shall be entitled to a 1.0% discount on the contract price for the 11 GTG Packages in the event Buyer pays Vendor the full amount of the contract price for all 11 GTG Packages on or prior to December 31, 2009.  

All other equipment and services to be furnished by Vendor under this Contract which are not included as part of the contract price funded by the advance downpayment and secured by the LOC issued by Buyer shall be paid net 10 days from Buyer’s receipt of Vendor’s invoice or as otherwise agreed in writing between the parties.   

Terms and conditions of the stand-by LOC to be issued by Buyer with respect to the 11 GTG Packages:

· LOC issued by a U.S. bank reasonably acceptable to Vendor
· Issued in the form of an irrevocable stand-by LOC equal to and as security for the 90% payment of the contract price for the 11 GTG Packages
· Expiration date of not less than one year

· Partial draws permitted

· Payments under the LOC will be made at sight upon presentation of the following certified instrument: 


“I, [state name and title] hereby certify that I am a representative of [DERWICK] authorized to execute this statement and demand payment of U.S.$____________ under [Bank Name] letter of credit no. ___________.  I further certify that the amount of our demand represents the amount due us as a result of the failure of [BARIVEN/PDVSA] to [describe performance shortfall] in accordance with the terms of [identify contract].  I further certify that [DERWICK] presented to [BARIVEN/PDVSA] with at least 10 days’ written notice of [BARIVEN/PDVSA’s] failure to [describe performance shortfall] in accordance with the terms of [identify contract] and of [DERWICK’s] intent to draw payment of U.S.$_______ under [Bank Name] letter of credit if such failure was not corrected within said 10 day period and attached hereto is a true and accurate copy of said written notice.”

· Principal amount of the LOC will be reduced by each payment draw

· All fees associated with issuing the LOC will be for Buyer’s account

· The LOC will be governed by UCP rules and such other U.S. laws and practices of U.S. banks

· The LOC will include such other terms and conditions reasonably acceptable to Vendor 


Terms and conditions of the stand-by LOC to be issued by or on behalf of Vendor:

· Issued by a U.S. bank reasonably acceptable to Buyer
· Issued in the form of an irrevocable stand-by LOC equal to and as security for the 10% advance downpayment made by Buyer
· Expiration date of not less than one year provided however the LOC shall immediately expire in the case where Vendor fails to receive the 10% downpayment and/or the Buyer’s LOC issued for the balance of the contract price for the 11 GTG Packages within 5 business days after Vendor signs the Contract and issues its LOC to Buyer 

· Partial draws permitted

· Payments under the LOC will be made at sight upon presentation of the following certified instrument: 


“I, [state name and title] hereby certify that I am a representative of [BARIVEN/PDVSA] authorized to execute this statement and demand payment of U.S.$____________ under [Bank Name] letter of credit no. ___________.  I further certify that the amount of our demand represents the amount due us as a result of the failure of [Derwick] to [describe performance shortfall] in accordance with the terms of [identify contract].  I further certify that [BARIVEN/PDVSA] presented to [Derwick] with at least 10 days’ written notice of [Derwick’s] failure to [describe performance shortfall] in accordance with the terms of [identify contract] and of [BARIVEN/PDVSA’s] intent to draw payment of U.S.$_______ under [Bank Name] letter of credit if such failure was not corrected within said 10 day period and attached hereto is a true and accurate copy of said written notice.”

· The principal amount of the LOC will be reduced by the amount equal to (i) any payment received by Buyer under this LOC and (ii) each payment made by Buyer to Vendor which relates to the 90% balance of the contract price for the 11 GTG Packages 

· All fees associated with issuing the LOC will be for Vendor’s account

· The LOC will be governed by UCP rules and such other U.S. laws and practices of U.S. banks

· The LOC will include such other terms and conditions reasonably acceptable to Buyer
5 Taxes:

Vendor shall be responsible for and shall pay when due any and all corporate and individual taxes that are measured by its net income or profit which relate to the equipment or services furnished by Vendor under this Contract.  Buyer shall be responsible for and shall pay when due any and all other taxes, duties, fees or other charges (including ad valorem, consumption, excise, franchise, gross receipts, import, license, property, sales, stamp, use or value added taxes) imposed by any governmental authority which relate to the equipment or services furnished by Vendor under this Contract.  In the event Vendor is obligated to pay such taxes or charges for which Buyer is responsible then Buyer agrees that it will reimburse Vendor and Vendor may gross up each invoice amount to include such taxes or charges.

6
Delivery and Delay in Delivery:  

Delivery of each GTG Package and any other equipment furnished under this Contract shall occur Ex Works (Incoterms 2000) at the facility where the equipment is located at the time this Contract is executed by the parties.  The contract price does not include, and Buyer shall reimburse Vendor or its supplier on a monthly basis for, the cost to store, insure, maintain and protect the equipment commencing on the date of Vendor’s or its supplier’s Notice of Readiness to Ship and until the equipment is removed from storage.  In the event Vendor or its supplier agrees to ship the equipment then Buyer shall reimburse Vendor or its supplier at cost plus 10% and such payment shall be made in advance upon receipt of Vendor’s or its supplier’s invoice.
 

7
Force Majeure: 
The occurrences listed in subpart (a) or (b) in Section 7 shall not qualify as a Force Majeure Event unless such occurrence is itself due to a Force Majeure Event.
9
Risk and Transfer of Ownership:


Title in and to the equipment furnished under this Contract shall transfer to Buyer upon Vendor’s or its supplier’s Notice of Readiness to Ship.  Risk of loss in and to the equipment furnished under this Contract shall transfer to Buyer upon the equipment being placed at Buyer’s or its agent disposal for shipment.  
11 
Patent, Trademark and Copyright Indemnity:

Vendor’s obligation to indemnify and protect Buyer against infringement of third party intellectual property rights under this Section 11 is subject to: (i) Vendor’s right to settle or defend such claim or seek the right of continued use or modify or replace the infringing equipment, materials or work, (ii) the equipment, materials and work are being used for its intended use with respect to any given project for which this Contract is executed, and (iii) any equipment, materials and work not manufactured or developed by Vendor will be limited only to the indemnity and protection expressly provided by the  manufacturer or vendor of said equipment, materials and work.  
12
Warranties:
Vendor warrants that there are no defects in material and workmanship in any of the equipment, materials and work provided by Vendor under this Contract for a period of twelve (12) months from the installation of the equipment at Buyer’s or its affiliate’s project site or eighteen (18) months from the date of delivery of the last major component of the GTG Packages, whichever occurs first. In the event of a warranted defect in the equipment, materials or work occurs during the warranty term and Buyer so notifies Vendor within said period, Vendor shall correct such defect by either repair or making available a repaired or replacement of such equipment, materials or work, or part thereof, at Vendor’s or its supplier’s place of repair/replacement.  Buyer shall be responsible for removing, transporting and installing any defective or repaired/replaced equipment, materials or work, or part thereof.  The terms set forth in this Section 12 sets forth the exclusive remedies for all claims based on failure of or defect in the equipment, materials or work provided under this Contract whether the failure arises before, during or after the warranty period and whether said claim is based on contract, indemnity, warranty, tort (including negligence), strict liability or otherwise.    The duties of Vendor under this Section 12 do not extend to any repairs, adjustments, alterations, replacements or maintenance that may be required as a result of normal wear and tear in the operation of the equipment, materials or work, normal degradation in the performance of the equipment, materials or work, or as a result of (i) improper repair or alteration by Buyer or any other person (other than Vendor or its suppliers), (ii) misuse, negligence or damage by Buyer or any other person (other than Vendor or its suppliers), (iii) misuse, negligence or damage by Buyer or other persons, (iv) excessive operation at peak capacity, frequent starting, type of fuel, detrimental air inlet conditions, or erosion, corrosion or material deposit of fluids.  The warranty and remedies are further conditioned upon (a) the proper storage, installation, operation and maintenance of the equipment, materials and work and conformance with the operation and instruction manuals provided by the suppliers and manufacturers, (b) repair or modification pursuant to the instructions of the suppliers and manufacturers and as otherwise directed by Vendor, and (c) either (y) installation, startup and commissioning of the equipment, materials and work will be performed at Buyer’s cost by the Vendor’s supplier under separate agreement or (z) on-site supervisory services for the installation, startup and commissioning of the equipment, materials and work will be performed at Buyer’s cost by the Vendor’s supplier under separate agreement.  VENDOR HEREBY DISCLAIMS ANY OTHER WARRANTY EXPRESS, IMPLED, STATUTORY OR OTHERWISE, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE AS TO THE EQUIPMENT, MAERIALS AND WORK.

13
Indemnification:


The last sentence of this Section 13 after Subpart IV beginning with the phrase “This Section…” and ending with “…hereof” shall  be deleted.  

21
Cancellation for Default:

Buyer shall provide Vendor with at least 10 days written notice and opportunity to cure prior to terminating the Contract under this Section 21. 
23
Importer of Record:


Buyer or its affiliate will be responsible for the importation of the equipment, materials and work furnished under this Contract into Venezuela and shall pay for all duties, fees and taxes associated therewith.
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